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Industry Comments on Draft Digital Advertising Market Report
[In English and Japanese]|

28 May 2021
Chief Cabinet Secretary Katsunobu Kato
The Digital Market Competition Headquarters
Tokyo, Japan
Subject: Asia Industry Coalition (AIC) Comments on the Digital Advertising Market Report
Dear Mr Secretary,
The Asia Internet Coalition (AIC) and its members express our sincere gratitude to the Digital Market

Competition Headquarters (DMCH) for the opportunity to submit comments on the Final Report on
Competitive Evaluation of the Digital Advertising Market Report (“Report™).

As an introduction, the AIC is an industry association comprised of leading Internet and technology
companies in the Asia Pacific region with an objective to promote the understanding and resolution
of Internet and ICT policy issues.

We commend the DMCH for your efforts in drafting the Digital Advertising Market Report. Indeed,
this report is timely given how the COVID-19 pandemic has essentially resulted in a huge surge in
internet traffic as many countries have either gone under lockdown or are returning to lockdown
conditions following a resurgence in cases. At a very basic level, in theory increased internet traffic
means more visitors to publishers’ pages and therefore increased attention on digital ads. While we
support the efforts by the DMCH, we wish to highlight some concerns with regard to the potential
regulatory measures proposed in the report that may have unintended consequences in distorting the
digital advertising market.

As such, please find appended to this letter detailed comments and recommendations, which we
would like the DMCH to consider before drafting the final ordinance.

e Recommendations in English: Page 2-7
e Recommendations in Japanese [0 320 O H7ZE T]: Page 8-13

Lastly, we are grateful to the DMCH for upholding a transparent, multi-stakeholder approach in your
analysis of the digital advertising market. We further welcome the opportunity to offer our inputs and
insights, directly through meetings and participating in the official consultations.
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Should you have any questions or need clarification on any of the recommendations, please do not
hesitate (0 ontact me irccly o«

Sincerely,

Asia Internet Coalition (AIC)

Detailed Comments and Recommendations

Proposal Organization’s name Asia Internet Coalition
Filer

Name of Representative

Contact

1. Distinct nature and types of platforms

In observing digital advertising market structures the Final Report distinguishes between two types
of platforms; “platforms attracting a potential customer”, such as a search engine, a video sharing
site or news media. and “platforms attracting a willing purchaser”, such as an ecommerce
marketplace. (Final Report, pp. 242-243.)

Further, the Final Report recognizes that changes in the market structure of the digital advertising

market are unlikely where large platform operators (PF), who retain the overwhelming number of
customer touch points, maintain their competitive advantage in terms of scale and data volume.
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The Final Report also highlights that “platforms attracting a willing customer” can be identified,
but those are still nascent and do not yet possess a major market position when compared with
“platforms attracting a potential customer.” In terms of users’ touch points, “platforms attracting a
potential customer” and “platforms attracting a willing customer” are distinguishable because the
users of the former only represent the mere interest for a potential purchase, whereas the users of
the latter have an actual willingness to purchase. In addition, while “platforms attracting a
potential customer” tend to use advertising as their primary source of revenue in order to enable
them to offer other services for free, businesses that are “platforms attracting a willing customer”
tend to use advertising to support their main commercial activities. In this scenario, advertising
services are usually focused on improving the consumer’s experience of the main commercial
activity. Advertising services are therefore offered to attract, and engage with new or existing
customers in order to improve the customer’s experience by helping them to more easily find the
products and services they are looking for. Therefore, the market entry by firms doing business of
“platforms attracting a willing customer” might gain some market share, but it is not clear that
such an entry would bring a significant change to the market structure. (Final Report. p. 244.)

Restrictions on data provision by Platform Operators

Regarding Issue 4-2: Restrictions on data provision by Platform Operators, etc. (the “walled
garden problem”), the Final Report does not clearly define “audience data.” In case the
government plans to deal with this issue by applying the Transparency Act, the government should
stipulate its definition clearly in its relevant rules and regulations.

Furthermore, the Final Report recognizes that each advertiser has its own preference on how it
would like to require Platform Operators to take specific responses for providing audience data to
the advertiser, and that Platform Operators should consider the privacy protection when they
would provide such data to their client advertiser (Final Report, p.110.).

Therefore, the government should clearly stipulate the exception in case the Platform Operators
would be exempted from the obligation of the disclosure under section 5 of Transparency Act for
the cause of the privacy protection of their users, in case the government plans to deal with this
issue by applying the Transparency Act.

It should be noted that the government should not negotiate with the Platform Operators on behalf
of advertisers, also, that the government should ensure that any obligations under the
Transparency Act does not make it difficult for the Platform Operators to abide by obligations
under data privacy rules.

Recommendations should be based on careful and holistic analysis supported by clear
evidence

Proposed regulations should be based on objective based evidence and robust analysis, and not
just individual views from survey evidence. Even though the final report refers to the comments
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from platform business operators about their efforts to address advertisers and publishers (business
users)’ concerns in the “Assessment” section on each issue, the final report does not analyse the
reason why there is a gap between business users’ identification of concerns and platform business
operators’ efforts to address those concerns. Without a careful comparative review, the final report
one-sidedly, based on the comments from business users, concludes that it should be appropriate
to further consider extending the scope of the Transparency Act to address the identified concerns.
It is worth noting that concerns cannot be resolved without identifying the reasons underpinning
them.

Any recommendations should be proposed, with clear and objective criteria

The recommendations in the final report are in large part targeted at a select few digital platform
operators. In an industry which the final report identifies as rapidly evolving and changing, this
approach leaves a lot of ambiguity. Therefore, we encourage that the government provides a clear
guidance as to when other companies may fall within the scope of any future regulation. Such an
approach would help companies’ incentives to grow.

What is currently proposed is a bespoke regulatory regime for a select group of companies which
does not target the broad industry-wide concerns the recommendations seek to address. Such an
approach is likely to be ineffective. Issues around and the responsibility to address transparency
and fairness in the digital advertising industry must be taken on by not just a select few companies
(regardless of their size), but also by other providers of digital advertising services and their
intermediaries.

Certain recommendations are intrusive and likely distort the digital advertising market

Although the proposed regulatory framework is co-regulatory and appears to be ‘flexible’, the
proposed framework — in particular the monitoring review framework for evaluating the status of
facilitation of mutual “understanding” between digital platform operators and their business users
— inevitably carries a risk that the subjective views of relevant business users or evaluators may be
relied upon to implement proposals which do not address any evidenced harms and have far-
reaching unintended consequences.

The monitoring review process under the Transparency Act was introduced for the purpose of
promoting the implementation and improvement of voluntary efforts by digital platform operators
to facilitate mutual understanding with business partners. Ensuring the transparency and fairness
of the monitoring review process is important. It is not desirable to use this process to restrict
platforms’ business activities and distort competition, without objective and specific grounds for
doing so.

In particular, many of the digital platform operators targeted by the recommendations rely on
revenues from their targeted advertising services to offer valuable (and often free) services.
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Degrading the ability of platforms to provide personalised services that their advertisers and
consumers value — e.g. through changes to defaults for targeted ads — would critically undermine
the business model that enables many platforms to provide innovative services to consumers at no
cost. Such proposals would result in a reduction in value and an increased cost for advertisers and
consumers. Any such recommendations therefore must be supported by compelling evidence that
personalised advertising does, in fact, result in actual consumer harm. There is no such evidence in
the final report.

It is therefore essential that METT further consider the views and feedback from industry trade
associations and from digital platform operators, in response to the comments from advertisers and
publishers as part of the monitoring review process.

Consumer welfare analysis matters

The final report identifies a concern that the digital advertising industry is or is becoming
oligopolized. In light of the principle that government intervention to a market can only be
justified where there is harm to consumer benefit, the analysis of whether being/becoming
oligopolized itself brings harm to consumers matters. However, the final report does not discuss
alleged issues from the perspective of consumer welfare.

Due to, for example, extensive multi-homing across services, barriers to entry into the digital
space are practically nonexistent. This competitive environment encourages platform business
operators and new entrants to offer innovative products and services that attract users. It is a fact
that new entrants keep making inroads into the industry and maintain the competitiveness to
benefit consumers.

In addition, through enabling Small and Midsize Businesses (SMBs) to reach consumers,
consumers are exposed to more relevant ads from a wider variety of advertisers that better match
their interests, facilitating access to products and services that correspond to their tastes that they
may not have otherwise discovered. The final report quotes the JFTC’s survey that more than 80%
of advertisers and publishers who have suffered from some sort of damage answer that platform
business operators are “those they have to use" for one reason or another, with such reasons
including: (a) it is effective to use their services in order to reach more consumers; and (b) their
services are cost-effective. Indeed, advertisers of all kinds and sizes can advertise and benefit from
the solutions that these platforms have brought to the market. This has enabled advertisers to reach
their target efficiently and more effectively and cost-effectively and thus achieve a greater return
on their investment.

Despite this evaluation, the final report concludes that because platform business operators are
“those business users have to use,” they should be put under certain regulations. Companies
should not be penalised for success achieved via competition on the merits — in particular where
such success is to the benefit of the business users (and consumers) who use their services. The
final report therefore lacks policy grounds to intervene in the industry.
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7. A market concentration assessment necessitates robust economic analysis and a proper
recognition of competitive dynamics

The final report should not make meaningful findings regarding market concentration or alleged
market power of certain digital platform operators without a thorough and detailed examination of
market dynamics. Instead, the final report segments digital advertising services based on survey
evidence in order to conclude that it is (or becoming) oligopolistic - without an effective
assessment or analysis of market definition, competitive dynamics and market realities.

Even less so, the imposition of regulation on so-called “must use” services — and the adoption of
prescribed legal standards such as “essential facilities” — should be based on proper economic
analysis (not just survey evidence). The final report lacks Evidence Based Policy Making
principle, which the Government of Japan is in fact encouraging.

Any assessment of market concentration must first take proper account of the fact that digital
platform operators, including those identified in the final report, are multi-sided platforms
operating in highly competitive environments on either side: on one side, competing to provide
relevant and engaging services to users; on the other side, competing with the same services and
numerous other channels - including with traditional media such as TV - for a greater proportion
of businesses’ advertising budgets and, as a result, advertising revenue. Advertisers have the
option to switch advertising budgets and readily and frequently reallocate advertising spend if they
do not see satisfactory Return on Investment (ROI), including between online and offline
distribution.

This competitive environment in the digital ad industry has been recently confirmed by the JFTC’s
merger reviews (e.g. Z Holdings (Yahoo! Japan) / LINE case; Google / Fitbit); and in scholarly
articles.

Therefore, it is inappropriate to adopt prescribed legal standards, describing the market as
“oligopolistic”, without a proper assessment of the ease of entry, switching and multi-homing
between advertising providers. Even less appropriate, is the imposition of regulation on so-called
“must use” services — and the adoption of prescribed legal standards such as “essential facilities” -
without rigorous economic analysis.

8. Policy proposals should be balanced, not focusing on only the negative sides immoderately

The final report concludes that the digital advertising industry has fallen into a bad equilibrium:
advertisers take the risk of brand damage; publishers weaken their business base; and consumers
are made to feel uncomfortable by unsuitable ads. However, this does not take into account
commercial realities. In fact - as set out above - digital advertising brings huge benefits to
advertisers, publishers and consumers. The arguments set out in the final report cannot rationalize
why an industry in such an alleged bad equilibrium can grow continuously and rapidly. The

35



,-;;' ASIA
:o¢ INTERNET
"% COALITION

Government must recognize the effort and a number of improvements implemented by individual
market players and industry associations, and should be mindful that unfounded intervention could
result in unintended consequences that (a) reduce the benefits provided by digital advertising; or
(b) cause additional harms, such as the risk of concerted practices arising from excessive
transparency.

In addition, the final report does not take into account other survey evidence suggesting the
contrary to the survey results cited in the report. For example, in a study conducted by Harris
Interactive in the UK, 73% of respondents preferred to see ads “that are relevant to them” rather
than non-personalized ads (excluding respondents that did not express any preference). Other
notable reports around the world, such as a report by the UK’s communication regulator (Ofcom)
also found that 62% of respondents do not mind either seeing any online ads or ads that are
relevant to them. In addition, [EA EU (2021) found that by a huge majority(75%), Europeans
prefer today’s internet, supported by targeted advertising.
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